STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
LEE COUNTY SCHOOL BOARD,
Petitioner,
VS. Case No. 05-1450

FRANKLI N LEW S,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on August 24 and 25, 2005, in Fort Myers, Florida, before
Bram D. E. Canter, an Admi nistrative Law Judge of the D vision of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: Jason L. Odom Esquire
Thonpson, Sizenore & Gonzal ez, P. A
501 East Kennedy Boul evard
Suite 1400
Tanpa, Florida 33602

For Respondent: Victor M Arias, Esquire
Arias Law Firm P. A
3013 Del Prado Boul evard, Suite 2
Cape Coral, Florida 33904

STATEMENT OF THE | SSUES

Whet her Respondent, Franklin Lewis, inappropriately touched
a student, and, if so, whether this m sconduct violates Section

1012.33, Florida Statutes (2004),Y and Florida Adninistrative



Code Rules 6B-1.001 and 6B-4.009 and constitutes "just cause"
for Respondent's dism ssal.

PRELI M NARY STATEMENT

On March 10, 2005, Dr. James W Browder, Superintendent of
School s for Lee County, Florida, filed a Petition for
Term nation of Enploynent with the School Board of Lee County
(School Board). The petition alleged that Respondent Franklin
Lewi s "kissed and/or touched [a] student's body and/or
genital s/pubic area,"” and recommended that Respondent be
di sm ssed fromhis enploynent as an instructional enployee with
t he School Board. Respondent requested an adm nistrative
hearing to contest the allegations of the petition. The School
Board considered the petition on April 14, 2005. It referred
the matter to DOAH and suspended Respondent, w thout pay,
pendi ng the outcone of the hearing and this Recormmended Order.
Upon its referral of the matter to DOAH, the School Board becane
the Petitioner (hereinafter "Petitioner") in this proceeding.

At the final hearing, Petitioner presented the testinony of
Jeffrey Spiro, Franklin Lews, MG, J.M, S W, and Laurie
Beaudry. Petitioner's Exhibits 1 and 2 were admtted into
evidence. Petitioner was directed to file a redacted copy of
Exhibit 2, the transcript of the deposition of Sanuel Dukes, the
assi stant westling coach at Dunbar, follow ng the hearing. The

redacted Exhibit 2 was filed on Cctober 3, 2005. 1In a tel ephone



conference held on Cctober 12, 2005, Respondent was provi ded an
opportunity to raise any objections to the deposition testinony
of M. Dukes that were not already stated in the transcript.
Respondent raised a generic hearsay objection, and it was agreed
by the parties that M. Dukes' testinony about what he was told
by persons ot her than Respondent is hearsay and only adm ssible
for the purpose of supplenenting or explaining non-hearsay
evidence in the record.

At the hearing, Respondent testified in his own behal f and
presented the testinony of Marjorie Lewis, P.L., and S.J.
Respondent did not offer any exhibits.

The three-volune Transcript of the final hearing was filed
on Septenber 29, 2005. The parties tinely filed their Proposed
Recommended Orders on Cctober 20, 2005, and they have been
consi dered by the undersigned in the preparation of this
Recommended Order.

FI NDI NGS OF FACT

1. Respondent has been enpl oyed by Petitioner as an
i nstructional enployee since August 20, 1996. At the tine of
hi s suspension, he taught reading and was the westling coach at
Dunbar Hi gh School (Dunbar) in Fort Mers.

2. Respondent is a nenber of the collective bargaining

unit for instructional personnel. H's enploynment is subject to



the ternms and conditions of the witten agreenent between
Petitioner and the Teachers Association of Lee County.

3. Prior to the February 7, 2005, incident? that is the
subj ect of this case, Respondent was a well-liked and respected
person that many students | ooked up to and turned to for help
and support.

4. Respondent is 43 years old. He is divorced and the
father of four children.

5. S.W is 18 years old. He was a student at Dunbar and
graduated in 2005. He was a nenber of the westling team during
hi s sophonore, junior, and senior years at Dunbar.

6. Prior to joining the westling team S.W was in a
conmbi ned geography/ history class taught by Respondent.
Respondent encouraged S.W to join the westling team because
ot her students "called hima woman and stuff l|ike that."
Respondent believed that if SSW joined the westling team he
woul d gain the respect of other students because they would know
S.W could defend hinmself. M. Dukes al so encouraged S.W to
join the westling team

7. During the westling season, Cctober through February,
the team practiced every day after school until 5:15 p.m or
5:30 p.m Respondent and M. Dukes often gave students a ride

home after westling practices. During the 2004-2005 school



year, Respondent usually drove S.W hone after westling
practi ces.

8. Early in 2005, S.W told Respondent that he was
interested in becom ng a nassage therapist, but he did not want
ot her students to know. Respondent agreed not to tell anyone.
According to Respondent, he has chronic neck pain froman old
injury and wanted to give S.W an opportunity to practice
massage. Respondent suggested that S.W give Respondent
massages, and Respondent would pay S.W $20 for each nmassage.
S.W gave Respondent two or three massages before February 7,
2005, and Respondent paid S.W for them

9. Al the nassages took place at Respondent's house. The
record does not indicate in what roomthe earlier nmassages took
pl ace, but a reasonable inference fromthe record evidence is
that the massages al ways took place in Respondent's bedroom
Respondent stated that during the massages, the door to the room
was usual ly cl osed.

10. S.W owed noney to Respondent. Although the size of
t he debt was disputed, S.W was indebted to Respondent for noney
Respondent spent on food and drinks for S W At S.W's request,
Respondent occasi onally purchased food and drinks for S.W at
conveni ence stores when Respondent was driving S.W honme from
wrestling practices. Sonetines Respondent gave noney to SSW to

buy food and drinks on his own.



11. Respondent gave or | oaned noney to other students.
M . Dukes al so gave small anmounts of noney to students fromtine
to tinme, but he never asked to be paid back.

Monday, February 7, 2005

12. On February 7, 2005, follow ng westling practice,
Respondent drove S.W and two ot her nenbers of the team J. M
and P.L., to an apartnent conplex where M. Dukes |ived. They
went there to use the conplex's sauna for the purpose of
"sweating off" weight. Westlers conpete in weight
classifications, and it is inportant to a westler to keep his
wei ght within the classification that is considered optinmm for
hi m

13. Follow ng their use of the sauna, the three students
got back in Respondent's car to be taken hone. Respondent first
dropped off P.L. at P.L.'s house and then dropped off J.M at
J.M's church. At S.W's urging, Respondent drove back to
Dunbar so S.W could use the scale at the school to check his
weight. After S.W checked his weight, Respondent and S. W
drove to Respondent's house.

14. According to Respondent, they went to his house
because S.W wanted to give hima nassage to "pay off" S.W's
debt to Respondent. S.W says Respondent suggested the massage.

15. Wen Respondent and S.W arrived at Respondent's

house, Respondent's 10-year-old daughter and adult sister were



in the house. Respondent and S.W went into Respondent's
bedroom At first, the door to the bedroomremained open. They
wat ched a vi deo of Respondent conpeting in a westling match
when he was in high school.

16. Wien the video ended, Respondent closed the bedroom
door. Respondent took off his shirt and lay on the bed to get a
massage from S.W According to Respondent, he was |lying on his
stomach with his head on a pillow at the bottom of the bed.

S.W was sitting on the bed, at Respondent's right side, with
his feet on the floor. S.W began to massage Respondent's
shoul ders.

17. According to Respondent, his head was on the pillow at
t he begi nning of the massage; but in order to see what S.W was
referring to on the video that was playing on the tel evision
| ocated to Respondent's front and right, Respondent raised his
head and held it in his right hand, propped up by his right
el bow. Respondent said his body was also twisted to the right.
It was fromthis position that Respondent clains his head
accidentally slipped fromhis hand and | anded in S.W's lap or
on S.W's |egqg.

18. Petitioner clains that, if Respondent's description of
the relative positions of Respondent and S.W on the bed were
true, it would have been physically inpossible for Respondent's

head to have slipped fromhis hand and fallen against S.W's



|l eg. The evidence is not sufficient to support a finding that
it would have been inpossible. The inprobability of such an
occurrence, however, is a factor that contributes to the overal
finding that Respondent's account of the incident |acks
credibility.

19. According to Respondent, when his head slipped and
fell against S W's leg or lap, no part of his hands ever
touched SSW in "his private area."

20. S.W's account of the incident in the bedroomis nuch
different. He testified that during the nassage, they were not
wat ching a video. Respondent had his head in S W's lap. As
S.W was massagi ng Respondent's shoul ders, Respondent pulled
S.W's pants outward. S.W said that he "felt lips on [his]
stomach.” Then, he felt Respondent's hand go into his pants and
touch the "top of [his] penis" and pubic hair. S W explained
that he was referring to the base of his penis, where it
attaches to his abdonen.

21. Respondent and S.W agree that S.W pushed Respondent
away, and S.W asked Respondent to take him hone.

22. According to Respondent, he told SW it was an
accident and that he was sorry. S.W said he wal ked out of the
bedroom and | ooked back to see Respondent with "his head down
shaking it |ike when, you know, you can't believe you did

somnet hi ng. "



23. Wiile he was waiting for Respondent to put his shirt
back on and take himhome, S.W stood for a few m nutes near a
pool table where Respondent's sister and daughter were playing
pool. Respondent's sister, Marjorie Lewis, MD., testified that
S.W | ooked "very calm"”

24. According to S.W, during the short drive to his
house, Respondent "told ne he was sorry, that this never
happened before, and he didn't know what got into him"

Tuesday, February 8, 2005

25. The next norning, S.W got a ride to school fromhis
friend and fell ow Dunbar student, MG S W told MG that he
was quitting the westling team and MG pressed SSW for the
reason. According to MG, S W told himthat he was giving
Respondent a nassage when Respondent placed his head in SSW's
| ap and then put his hand in SSW's "pubic area." S. W told
M G he shoved Respondent away, and Respondent sat on the bed
with his head in his hands, as if "he was ashaned of hinself."

26. S.W did not tell MG that Respondent kissed his
st omach.

27. At the hearing, SSW said he told MG that Respondent
"started to pull his [S.W's] pants down," reached into his
pubi c area, and "tried" to grab his penis. |In explaining why he

told MG that Respondent "tried" to touch his penis, S.W said



he neant that Respondent only touched the top of his penis, but
did not grab all of it.

28. (Other statenents nade by S.W that Respondent "grabbed
my penis,"™ are not inconsistencies that show S.W | acks
credibility. In this case, the inconsistencies sinply reflect
the inprecision that is conmon when the circunstances of an
event are repeated several times to both friends and strangers.
S.W was a credible witness, and he showed no doubt that
Respondent touched his penis.

29. Wen SSW and MG got to Dunbar, MG acconpanied
S.W, at S.W's request, to Respondent's classroomto get sone
t hings belonging to SSW Respondent was in the classroom and
M G approached and talked to him MG and Respondent knew
each other because M G had been on the westling team During
t heir conversation, Respondent never nade eye contact wwth MG
but kept his eyes on his conputer screen. According to MG
t hat was unusual behavi or for Respondent.

30. Later that sanme day, MG repeated what SSW told him
to SW's friend and wrestling teanmate, J. M J. M testified
that MG told himthat Respondent made S.W give hima nassage
and Respondent "tried to touch his penis.”

3. J.M talked to SSW in the school cafeteria a short
time later. S.W said he quit the westling team because of

what happened the day before at Respondent's house and that S. W
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felt "degraded” and "like a four-year-old.” J.M testified that
S.W told himRespondent | ocked the bedroom door, "tried to
reach into [S.W's] pants, |like touching his pubic area."”

32. S.W did not tell J.M that Respondent kissed his
st omach.

33. Sonetinme during the school day, Respondent saw S. W
and urged himnot to quit the westling team According to
Respondent, S.W told Respondent he was not quitting the team
because of the incident at Respondent's house, but because of
ot her "personal reasons.”

34. Later that day, Respondent telephoned S.W According
to Respondent, he called to tell SSW that S.W was m st aken
about Respondent's head hitting SSW's lap, that his head only
hit SW's leg. According to S.W, Respondent asked S.W to
keep the incident a secret and "he'd do anything." Respondent
admts that he told S.W during this tel ephone conversati on not
to report the incident, but did so "because | thought it was
silly."

Wednesday, February 9, 2005

35. The next evening, S.W called Laurie Beaudry, his Big
Sister fromthe Big Brother/Big Sister Programand told her he
was quitting the westling team According to Ms. Beaudry, S W
told her of an "inappropriate touching” incident. Because he

was upset, Ms. Beaudry offered to pick himup so they could
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talk. She picked SSW up and returned to her house. On the way
to pick up SSW, M. Beaudry call ed Respondent on her cell ul ar

t el ephone and asked Respondent whet her he knew why S. W was
upset and wanted to quit the westling team Respondent told
her he did not know.

36. After SSW and Ms. Beaudry arrived at her house, S.W
told her that on Monday he was giving Respondent a nassage,
“"then M. Lewis was kissing on his stomach, and then he pulled
his pants and grabbed his thing."

37. Later that evening, Respondent tel ephoned J.M
Respondent and J.M had a close relationship, and J.M said he
t hought of Respondent as a big brother. Respondent asked J.M
what S.W was telling people about the incident. J.M asked
Respondent to tell his side of the story first. Respondent
admtted at the hearing that what he then told J.M was a lie.
He told J.M that he and S.W had been practicing a westling
nmove, and S.W got upset when his pants canme down. Respondent
clainms that what he described to J.M actually happened at
Dunbar, a week earlier.

38. According to Respondent, J.M told himS W's account
of the incident was that Respondent made S.W give hima
massage, and Respondent's head fell in SSW's lap. According to
J.M, he told Respondent that S.W accused Respondent of trying

to touch SSW in his pubic area. Respondent denies that J. M
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sai d anything about S.W's accusi ng Respondent of touching
S W's "private area."

39. According to J.M, he told Respondent he did not
bel i eve Respondent's account of the incident. Respondent began
to cry during their tel ephone conversation and said, "this can't
get out” and "this could ruin ny life." Respondent asked J. M
totell S.W that Respondent would "do anything," such as |eave
Dunbar or the westling team if S.W did not report the
i ncident. Respondent denies that he cried or nade these
statenents to J. M

40. Immediately follow ng his tel ephone conversation with
Respondent, J.M called M. Dukes to discuss the incident.
Based on what J.M told him M. Dukes understood S.W's story
to be that Respondent fondled S W J. Mtold M. Dukes he was
al so going to quit the westling team because of the incident.

41. Shortly after the conversation between M. Dukes and
J.M, Respondent and M. Dukes tal ked by tel ephone. Respondent
denied J.M's account of the incident. Respondent admitted at
the hearing that he told M. Dukes the sane lie he told J. M,
that he and S.W had been practicing a westling nove and S. W
got upset when his pants "canme down" and Respondent's head "went
towards his crotch."

42. Respondent asked M. Dukes to acconpany Respondent to

Ms. Beaudry's house to see S.W and "get to the bottom of what
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was going on." Respondent knew S.W was at Ms. Beaudry's house
because he had called for S W at S.W's house and had spoken to
S.W's foster nother. During the drive to Ms. Beaudry's house,
Respondent and M. Dukes discussed the allegations nade by S.W
According to M. Dukes, Respondent said, "S.W's story is true."
M. Dukes becane upset and Respondent said "he didn't blane [M.
Dukes] for being mad at him" Respondent denies that he told
M. Dukes that S.W's account of the incident was true.

43. \When Respondent and M. Dukes arrived at Ms. Beaudry's
house, M. Dukes suggested that Respondent remain in the car.
| nsi de the house, M. Dukes talked with S.W who was upset and
did not want to see Respondent. According to M. Dukes, S.W
tol d hi m Respondent touched "his private area."

44, At sone point, Ms. Beaudry said she wanted to speak to
Respondent, and Respondent was asked to conme into the house.
S.W went into a bedroom and S.W and Respondent did not see or
speak to each other. During the discussion between Respondent
and Ms. Beaudry, Respondent began crying. Respondent says he
was crying because he was thinking about how his children woul d
be harassed when the matter got into the newspaper.

45. According to M. Dukes, when Ms. Beaudry confronted
Respondent with S.W's accusation that Respondent "grabbed his

peni s," Respondent's reaction was "nournful.” Respondent "said
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he was sorry, you know, and he don't know why it happened and
this has never happened before and things like that."

46. According to Ms. Beaudry, Respondent sat in a chair,
hel d his head in his hands, and rocked back and forth crying and
saying, "lI'msorry. I'msorry. Is [S W] OK? Is [S W] OX?
Respondent did not deny S.W's account of the incident or offer
Ms. Beaudry a different account of the incident. Respondent
asked Ms. Beaudry and M. Dukes not to report the incident and
said, "I'll do anything. [I'Il nove. [I'Il |eave the school or
what ever . "

47. About 11:30 that evening, after Respondent returned
home, he told his sister, Dr. Lew s, that there had been a
"m sunderstanding” with SSW According to Dr. Lew s, Respondent
told her "he may have inadvertently touched [S.W] near his
private area.” Dr. Lewis noted that Respondent showed signs of
depression in the days that followed.

Thur sday, February 10, 2005

48. The next day, February 10, 2005, M. Dukes reported
the incident to an enployee in Dunbar's Ofice of Student
Services. Fromthat first contact, a series of contacts were
made with Dunbar officials leading to a formal investigation and
Petitioner's initiation of these term nation proceedi ngs agai nst

Respondent .

15



49. Sonetinme that sane day, Dr. Lewis called Ms. Beaudry
to ask how S W was doing and to offer counseling to S.W
Ms. Beaudry declined the offer. A reasonable inference can be
drawn fromDr. Lewis' offer of counseling for S.W that she
beli eved his enotional upset was genui ne and not contrived.

Credibility

50. This is not just a case of S.W's word agai nst
Respondent’'s. Respondent's account of the events is also
contradicted by J.M (regarding what J.M told Respondent about
t he incident, whether Respondent cried, and whet her Respondent
asked J.M to keep the incident a secret) and M. Dukes (whether
Respondent adnmitted that S.W was telling the truth).

Furt hernore, Respondent admitted that his first explanation of
the incident to J.M and M. Dukes was a lie.

51. The record evidence does not explain why SSW woul d
have beconme so upset if the only thing that happened was what
Respondent clains -- an accidental, brief contact between
Respondent's head and S.W's |eg or |ap.

52. S.W testified that he | oved and respected Respondent
like a brother or father. Respondent did not deny their close
rel ati onship. The record contains no credible evidence to
establish a notive for SSW to destroy his relationship with
Respondent and j eopardi ze Respondent's career as a teacher by

fal sely accusing him
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53. Respondent renmoved S.W as one of the captains of the
wrestling team sonetine during the 2004- 2005 westling season
for using excessive profanity, but Respondent hinself never said
he believed this "denotion" was the reason for S.W's accusation
against him S W's denotion fromcaptain is not sufficient,
standi ng al one, to support an inference that it caused SSW to
becone so angry with Respondent that he fabricated the incident
that occurred on February 7, 2005. Mreover, it would not
account for the contradictions between Respondent's account of
his conversations with J.M and M. Dukes and their account of
t he same conversati ons.

54. Respondent had an obvious notive to lie in order to
avoi d the adverse professional and financial consequences of
S.W's accusation against him The nore persuasive and credible
evi dence supports a finding that Respondent's account of the
i ncident is untrue.

55. The truthfulness of SSW's account of the incident is
corroborated by Respondent's behavior in the days that foll owed.
Respondent exhibited renorse, fear, and shanme. This behavior,
whil e not always reliable as proof of guilt, was nore consistent
with SSW's account of the incident than with Respondent's
account .

56. Petitioner has net its burden to prove by a

pr eponderance of the evidence its factual allegation that on
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February 7, 2005, while Respondent was receiving a massage from
S.W in the bedroom of Respondent’'s hone, Respondent reached his
hand into S.W's pants and touched S.W's penis.

57. Ms. Beaudry and M. Dukes stated that the incident
caused S.W to becone nore introverted. M. Dukes said S.W and
J.M perfornmed poorly as westlers after the incident. The
westlers, in general, and SSW, in particular, were teased and
pi cked on by ot her students when the incident was reported in
t he news and becane public know edge.

58. Respondent's m sconduct underm nes the foundation of
the relationship between a teacher and his students, and thereby
inmpairs his effectiveness in the Lee County school system
Respondent' s di shonesty, which includes sonme of his testinony
under oath in these proceedings, also inpairs his effectiveness
in the Lee County school system

CONCLUSI ONS OF LAW

59. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Sections 120.569 and 120.57 and
Subsection 1012.33(6)(a), Florida Statutes (2005).

60. No due process or other objection was raised by
Respondent regarding the procedures or actions taken by

Petitioner leading to the referral of this matter to DOAH
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61. Petitioner nmust prove its factual allegations against
Respondent by a preponderance of the evidence. MNeil v.

Pinell as County School Board, 678 So. 2d 476 (Fla. 2d DCA 1996);

Sublett v. Sunter County School Board, 664 So. 2d 1178 (Fla. 5th

DCA 1995). Petitioner nmet its burden of proof.

62. The Petition for Term nation of Enploynent (Petition)
charges Respondent with a violation of Section 1012.33, Florida
Statutes, and Florida Adm nistrative Code Rule 6B-4.009.

63. The parties stipulated in their August 11, 2005 Joint
Pre-Hearing Stipulation that "[t] he Respondent's acts, if
proven, constitute 'just cause' for his dismssal pursuant to
Section 1012.33, Florida Statutes and State Board of Educati on
Rul es. "

64. Subsection 1012.33(6)(a), Florida Statutes, provides
that instructional staff of the school districts may be
suspended or disnmi ssed for "just cause." "Just cause" is
defined in Subsection 1012.33(1)(a), Florida Statutes, as
i ncluding, but not limted to "m sconduct in office,

i nconpet ency, gross insubordination, willful neglect of duty, or
conviction of a crinme involving noral turpitude."”

65. Florida Adm nistrative Code Rule 6B-4.009, entitled

"Criteria for Suspension and Dism ssal," sets forth six bases
for charges upon which suspension or disnm ssal of a teacher may

be pursued. The bases that are inplicated by the factua
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all egations of the Petition are inmorality and m sconduct in

of fice.
66.

char ge of

67.

Florida Adm nistrative Rule 6B-4.009(2) addresses the
imorality:

(2) Immorality is defined as conduct that
is inconsistent with the standards of public
consci ence and good norals. It is conduct
sufficiently notorious to bring the

i ndi vi dual concerned or the education

prof ession into public disgrace or

di srespect and inpair the individual's
service in the comunity.

Respondent's nonconsensual touching of S.W's pubic

area is inconsistent with the standards of public conscience and

good norals. Respondent's conduct was sufficiently notorious to

bring himinto public disgrace and di srespect. Therefore,

Respondent's conduct constitutes imorality.

68.

char ge of

69.

Florida Adm nistrative Rule 6B-4.009(3) addresses the

m sconduct in office:

M sconduct in office is defined as a
violation of the Code of Ethics of the
Educati on Profession as adopted in Rule
6B-1. 001, F.A C., and the Principles of

Pr of essi onal Conduct for the Education
Profession in Florida as adopted in Rule
6B-1. 006, F.A . C., which is so serious as to
inpair the individual's effectiveness in the
school system

Fl ori da Adm nistrative Code Rule 6B-1.001 provides:

(1) The educator values the worth and
dignity of every person, the pursuit of
truth, devotion to excellence, acquisition
of know edge, and the nurture of denocratic
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70.

that the obligation of a teacher to a student

t eacher:

citizenship. Essential to the achi evenent
of these standards are the freedomto |earn
and to teach and the guarantee of equal
opportunity for all.

(2) The educator's primary professional
concern will always be for the student and
for the devel opnment of the student's
potential. The educator will therefore
strive for professional growth and wll seek
to exercise the best professional judgnment
and integrity.

(3) Aware of the inportance of
mai ntai ning the respect and confidence of
one's col | eagues, of students, of parents,
and of other nenbers of the community, the
educator strives to achieve and sustain the
hi ghest degree of ethical conduct.

Fl orida Adm nistrative Code Rule 6B-1.006(3) states

(a) Shall make reasonable effort to
protect the student from conditions harnfu
to learning and/or to the student's nental
and/ or physical health and/ or safety.

(b) Shall not unreasonably restrain a
student from independent action in pursuit
of | earning.

(c) Shall not unreasonably deny a student
access to diverse points of view

(d) Shall not intentionally suppress or
di stort subject matter relevant to a
student's academ c program

(e) Shall not intentionally expose a

student to unnecessary enbarrassnent or
di spar agenent .
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(f) Shall not intentionally violate or
deny a student's |egal rights.

(g) Shall not harass or discrimnate
agai nst any student on the basis of race,
color, religion, sex, age, national or
ethnic origin, political beliefs, marital
st at us, handi cappi ng condition, sexual
orientation, or social and fam |y background
and shall make reasonable effort to assure
that each student is protected from
harassnent or discrimnation.

(h) Shall not exploit a relationship with
a student for personal gain or advantage.

(i) Shall keep in confidence personally
identifiable informati on obtained in the
course of professional service, unless
di scl osure serves professional purposes or
is required by | aw.

71. Respondent's nonconsensual touching of S.W's pubic
area violated Florida Adm nistrative Code Rule 6B 1.001, the
Code of Ethics of the Education Profession. Respondent's
actions violated the Principles of Professional Conduct set
forth in Florida Adm nistrative Code Rule 6B-1.006(3)(a), (e),
(f), and (h). Therefore, Respondent's actions constitute
m sconduct in office.

72. Even if S.W's inconsistency in describing the
February 7, 2005, incident, sonetines as touching or grabbing
and sonetinmes as an attenpt to touch or grab, were resolved in

Respondent's favor as a nere attenpt, the incident would stil

constitute m sconduct in office.
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73. Respondent's effectiveness as a westling coach was
i mredi ately inpaired when the incident caused S W and J.M to
quit the westling team A teacher's m sconduct can be so
serious that it can be reasonably inferred fromthe m sconduct
itself that the teacher's effectiveness in the school systemis

i mpaired. See Purvis v. Marion County School Board, 766 So. 2d

492 (Fla. 5th DCA 2000); Wal ker v. Highlands County Schoo

Board, 752 So. 2d 127 (Fla. 2d DCA 2000). In this case, the
seriousness of Respondent's m sconduct in inappropriately
touching S.W, "speaks for itself" because it underm nes the
foundation of the relationship between a teacher and his
students. Respondent's dishonesty with a teacher and a student
is also destructive of the trust that is required in
Respondent's rel ationship with students, teachers, and
adm nistrators. Therefore, it can be reasonably inferred from
the record evidence that Respondent's nisconduct inpairs his
effectiveness in the Lee County school system

74. Respondent's proven inmmorality and m sconduct in
of fice are "just cause"” for his dismssal by the Lee County
School Board.

RECOMVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usi ons of

Law, it is
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RECOMVENDED that a final order be issued finding
Respondent, Franklin Lewi s', m sconduct constitutes "just cause"
under Section 1012.33, Florida Statutes (2004), and Florida
Adm ni strative Code Rule 6B-4.009 to dismss himfromhis
enpl oynent as a teacher with Petitioner, the Lee County School
Boar d.

DONE AND ENTERED t his 31st day of October, 2005, in

5ot

BRAM D. E. CANTER

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Tal | ahassee, Leon County, Florida.

Filed wwth the Cerk of the
Division of Adm nistrative Hearings
this 31st day of COctober, 2005.

ENDNOTES

Y Unl ess ot herwi se indicated, all references are to Florida
Statutes (2004).

2/ \Whenever a reference is made to "the incident,"” it nmeans the

i nci dent involving Respondent and S.W that occurred on
February 7, 2005.
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COPI ES FURNI SHED

Victor M Arias, Esquire

Arias Law Firm P. A

3013 Del Prado Boul evard, Suite 2
Cape Coral, Florida 33904

Jason L. Odom Esquire

Thonpson, Sizenore & Gonzal ez, P. A
501 East Kennedy Boul evard

Sui te 1400

Tanpa, Florida 33602

Honor abl e John L. Wnn
Conmi ssi oner of Education
Turlington Building, Suite 1514
325 West Gai nes Street

Tal | ahassee, Florida 32399-0400

Dr. James W Browder, |11, Superintendent
Lee County School Board

2055 Central Avenue

Fort Myers, Florida 33901-3988

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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